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COMMENTARY ON PROPOSED TEXT
CONSTITUTION OF IRELAND

PREAMBLE

“In the name of the most Holy Trinity, from Whom is all authority and to Whom, as our final end, all
actions both of men and States must be referred, we, the people of Eire, humbly acknowledging all our
obligations to our Divine Lord, Jesus Christ, Who sustained our fathers through centuries of trial,
gratefully remembering their heroic and unremitting struggle o regain the rightful independence of
our Nution and sexkirio 1o pre<= - ke copenor gret itk due o hservay e of Prudence, Tus< v
Ciiarity, so st the argnity and fre~dom of the individual may be assured, true social order aitained, .
the unity of our country restored, and concord established with other nations, do hereby adopt, enact,
and give to ourselves this Constituion.”

“We, the people of Ireland, hereby affirm the inalienable, indefeasible and sovereign right of the Irish

Nation to choose its own form of Government, to determine its relations with other nations and declare
that all powers of government, legislative, executive and judicial, derive from the people, whose right
itis to designate the ruders of the State, and, in final appeal to decide all questions of national policy,
according to the requirements of the common good, and further declare that such powers of
government are exercisable only by or on the authority of the organs of State hereby established. And,
seeking to unite in the pursuit of a just social orderthe freedom and dignity of the individual and
concord with other nations, hereby adopt, enact and-give to ourseives this Constitution.”

The text of the existing preamble is principally a religious and historical tract. It has little legal significance,
but has been invoked by the Courts on a number of occasions (See Kelly, The Irish Constitution 2nd Edition
pp4 to 7). The reference 1o the promotion of the common good was mirrored by Article 6.1 of the existing
Constitution which states that alj powers of government derive under God from the people whose right it is .
to decide all questions according to the requirements of the common good. )

It is proposed in its place to insert a preamble which is based on the existing wording of Articles 1 and 6 of
the Constitution and on a portion of the last sentence of the existing preamble.

Judge McCarthy, in his lecture at the Magill Summer School (August 1987), pointed out that the religious
content of the preamble was such as o exclude from adherence those who did not believe in a trinitarian
concept of God, be they Unitarians or other Christian denominations, Jews and other minority religions.

" The references to the struggle for independence and “centuries of trial” are of little legal significance.

Although Articles 1 and 6 of the Constitution are very general in their terms, they are of significance in the
development of our constitutional law and theory and it is proposed to recite their provisions in the preamble
S0 as to preserve the case law and jurisprudence in a revised constitution (See Kelly op. cit. pp 8 and 9 and
pp 28-32).

In short the suggested new wording of the preamble is a combination of Article 1, Article 6 and portions of
the Jast paragraph of the existing preamble, all of which are of significance in interpretation and exegesis of
the other provisions of the Constitution,

e “The name of the State is Ireland, Ireland is a sovereign indepéndent democratic republic.”

XA

This section isintended as amendment of existing Article 4. The text of Article 4 of the 1937 textreads: “The
name of the state is Eire, or in the English language, Ireland.”

The simplification was discussed in the i itution (December 1967) and
the proposed amendment was recommended (See p 6 of the Report).
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Thxs section also embodies the text of Article 5 of the 1937 Constitution which reads as follows: “Ireland is
a sovereign independent democratic state”.

The word “Republic” is substituted for “State”™; again this was recommended by the 1967 Committee (See p
7 of the Report). In short, Section 1 of Article 1 replaces Articles 4 and 5 of the 1937 text and incorporates
the amendment suggested in the 1967 Report.

ARTICLE 1_SE(

“The people of Ireland hereby proclaim their firm will that the national territory, which consists of the
whole island of Ireland, its islands and territorial seas, be reunited in harmony and by consent. The
laws enacted by the Parliament established by this Constitution, until the achievement of the Nation' s
unity may otherwise require, shall have the like area and extent of application as the laws of the
FParliament which existed prior to the adoption of this Constitution. Provision may be made by law 1o
give extra-territorial effect 10 such laws.”

This section incorporates the reference in the 1937 preamble to unity, the provisions of Article 2 of the 1937
text and a slightly amended version of the substitute text for Article 3 suggested by the 1967 Committee.

Article 2 and 3 of the 1937 text read as follows: “Article 2: The national territory consists of the whole island
of Ireland, its islands and territorial seas. Article 3. Pending the reintegration of the national territory, and
without prejudice to the right of the Parliament and Government established by this Constitution to exercise
Jurisdiction over the whole of that territory, the laws enacted by that Parliament shall have the like area and
extent of application as the laws of Saorstat Eireann and the like extra territorial effect.”

The 1967 Committee proposed leaving Article 2 as it was but replacing Article 3 with- the following text:

“1. The Irish nation hereby proclaims its firm will that its territory be reunited in harmony and
brotherly affectiori‘between all Irishmen. ’ o ¥

2. Thelawsenacted by the Parliament established by this Constitution shall until the achievement
of the nations’s unity shall otherwise require have the like area and extent of application as the
laws of the Parliament which existed prior to the adoption of this Constitution. Provision may
be made by law o give extra-territorial effect to such laws.”

The proposed new text is different in that it deletes the phrase “brotherly affection between all Irishmen” and
substitutes therefor the words “by consent”. The effect of such a change would be to replace a claim of
jurisdiction by the people of the South over the people and territory of the North with a declaration of intention
to seck unity based on consent. This wordin g would also be in accordance with the terms of Article 1 of the
Anglo-Irish Agreement. It is suggested that it is a constitutional nonsense for a minority of the people of
Ireland in 1937 to purport to establish a Parliament with jurisdiction to rule the people of Northern Ireland in
accordance with laws, principles and constitutional values and institutions on which they were not even
consulted, let alone permitted to vote. '

The argument is made that the effect of Articles 2 and 3 is to contest the legitimacy of partition. The proposed
wording still disputes the legitimacy of partition by implication, since the right of Ireland to govern itself is
asserted in the revised preamble to the constitution and the national territory is expressed to be the whole
island. Instead ofaclaim on behalf of the people of the South to rule the North, we propose a wording which
expresses a determination to reunite the country by consent, not conguiest. The proposed wording also makes
it clear that the achievement of Irish unity could take different forms and stages; thus the suggestion that the
Oireachtas must be the legislature for an all Ireland state is withdrawn. In a confederal or federal Ireland the
question of an all Ireland government would arise but its nature and powers would be very different from those
of the Oireachtas which, in the 1937 text is assumed to be the post-reunification parliament. For this reason,
the word “shall” is removed from the text of the 1967 proposed amendment and the word “may” is substituted.
Reference to extra~ territorial legislation is to give formal recognition to a series of judical decisions that
recognise the right of successive parliaments since 1922 to legislate with extra-territorial effect in criminal
matters and as permitted by international law. See, e.g, Re Act, 26 and the Crimin w (Jurisdicti
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1976 1977 LR, 159, The provision also copperfastens the validity of certain provisions of the Law of
Extradition which established the State’s right 1o choose between trial on the basis of extraterritorial
jurisdiction as an alternative to extradition,

In view of the provisions of Article 1 of the Anglo-Trish Agreement, it is desirable that the principle of unity
by consentbeing the only unity sought by the people of Ireland be written into the furidamental law of the State,

The IR ngrage a5 ghe lowguege i ma i L igisis oG MAGE € E s
larguages of ihe State which guarantees to.cherish botl: languages as part of the Nation's cultural

heritage and life. Provision may be made, by Ia'wiv:however, Jor the exclusive use of either of the said
languages for any purpose in any part of the State.”

The purpose of this section is to give the En glish and Irish languages equality of status as official languages
of the State. The 1937 text is set out in Article 8 as follows: '

“l. The Irish language as the national language is the first official language.
2. The English language is recognised as the second official language.
3. Provision may, however, be made by law for the exclusive use of either of the said languages where
any one or more official purposes, either throughout the state or in any part thereof.”

The statement that the Irish language is the “national language” calls'into question the concept of the nation
referred to in the Constitution. It is hardly a sustainable argument that the Irish language is the “national
language” of a nation which includes at lease one million people who don’t know it, never knew it, and never
knew any ancestor who knew it. The statement that the Gaélic language is “the national language” implies
that the nation is a Gaelic nation.

We believe that the Irish nation is not simply Gaelic and that the nation which includes Protestants, Dissenters
and descendants of planters and dwellers of the Pale is more correctly described as a nation with two
languages, Irish and English. Both languages are “national” and both should be official languages of the State.

Moreover, the accordance of first official language status to Irish does not, in our view, assist in its
preservation. On the contrary, it gives it an artificial pre-eminence which does not reflect reality and which
evokes cynicism and resentment, '

In our view the great importance of keeping Irish as a living part of our culture should be formally
acknowledged in the Constitution. The proposed text does so for the first time. The key to the survival and
development of the Irish language is based, in our opinion, on its being voluntarily accepted and respected
and loved for its own worth as part of our cultural life. An unreal constitutional pre-eminence works in the
other direction.’

In our view, a realistic and positive approach to the Irish language as an invaluable part of the cultural life of
a multi-cultural nation is preferable to its mummification as the first official national language.

ARTICLE 1 SECTIONS4AND 5

"' 4. All natural resources, including the air and all forms of potential energy, within the jurisdiction of

" the Parliament and Governmens established by this Constitution and all royalties and franchises
within that jurisdiction belong to the State subject to all estates and interests therein for the time -

being lawfully vested in any person or body. All lands and mines, minerals and waters which

belonged to Saorstat Eireann immediately before the coming into operation of this Constitution

" elong to the State to the same extent as they then belonged to Saorstat Eireann. Provision may

. be made by law for the management of the property which belongs to the State by virtue of this

Article or which is acquired by the State after the coming into effect of this Constitution and for

the control of the alienation, whether temporary or permanent, of that property.

5. Theacquisitionandlossof Irish nationality and citizenship shall be determinedin accordance with
3




S law and no person shall be excluded from Irish nationality or citizenship by reason of the sex of
‘ suchperson.”

The remaining sections of Article 1 are concerned with citizenship and the state’s rights in relation to energy
and natural resources. The sections embody Articles 9 and 10 of the 1937 text in a slightly revised form.

GENERAL NOTE;

LR B DY L TR TNy L S L I R T U E I RS SN B s e . fee . R &2
<i WIS ywwﬂmwrmwmnmmwmmmmmoﬁm i

a'number of important changes (which are considered presently), we have remained faithful to the wording
used by the present Constitution for two reasons. Firstly, because we want to maintain a certain sense of
continuity between the two documents; and, secondly, because it is essential that the very large body of case-
law which has grown up around Articles 40-44 be maintained. What we have soughtto do is to reinforce the
liberal and democratic values expressed in Articles 40-44 by making the following changes:

Abolition of the death penalty. (At present, the habeas corpus provisions of Art. 40.4 make reference
to persons sentenced to death and this is thought to prevent the courts holding that the death penalty
isunconstitutional and might possibly even preclude its total abolition by the Oireachtas. The same
applies to the express power of conmutation of the death penalty conferred on the President).

-

Expressly protect the right to privacy.

Substitute a simpler property rights clause which seeks to give extra latitude to the Oireachtas to
regulate such rights in the interest of proper planning and environmental protection.

Abolition of the prohibition on divorce. We have always opposed the retention of this clause, as we
think that the Oireachtas should be free to legislate on this issue.

Give greater recognition to the rights of children; and, in particular, to abolish discrimination based
on status or parentage,

SECTION 1

“l. All citizens shall, as human persons, be held equal before the law. This shall not be held to mean
that the State shall not in its enactments have due regard to differences of capacity, physical and
moral, and of social function, Titles of nobility shall not be conferred by the State.”

This reproduces the equality clause contained in Article 40.1 of the present Constitution. We considered
adding a clause that would forbid discrimination based on “sex, religion, language or race”, but on balance
decided again it. We feel that the present clause is sufficiently general (see eg. de Burca v, Attorney General
(1976) IR. 38 (exclusion of women and ratepayers from juries unconstitutional); O'G v, Attorney General
(1985) LL.R.M. 61 (law restricting widowers, but not widows, from adopting children unconstitutional) and
that to introduce such a new provision might serve only to dilute the guarantee in other respects.

ARTICLE?2 SECTION?2

“eyn- 2 The State shall respect and, as far as practicable, by its laws defend and vindicate the right to life
", . of all persons and of the unborn. The State shall not make lawful the taking of life as punishment
for an offence, nor shall any person be subjected to torture or to inhuman or degrading treatment
‘or punishment.” » : 4 ‘

Th1S1s éssentially anew clause, but the first sentence (protecting the right to life of all persons and the unborn)
is loosely based on the existing Article 40.3. We considered the following alternative draft, drawn from a

¢ornbination of Article 3 of the German Constitution and Article 2 of the European Convention of Human
Rights: -

“The right to life is inviolable. No person shall be intentionally deprived of his right to life, save
| 4



where it results from the use of force which is no more than is absolutely necessary.
a. in defence of any person from unlawful violence:
b. in order to effect a lawful arrest or to prevent the escape of a person lawfully detained;
¢. in action lawfully takcﬁ for the purpose of quelling ériot or insurrection.”
'La anexpressreference to such cxce’ﬁ

However, w rions (such as is contained in Article 2ofths Furopean

© aperson may & tionally deprived of his life should be left to the courts.

The question of the express reference to protecting the life of the “unbomn” is controversial. The present
Constitution was recently amended by a very substantial majority to give explicit protection to the unborn.
Whether that was necessary at all is open to doubt; some judicial comment suggested that the existing right
to life already extended to the unbom. The wording of the “pro-life” amendment is itself unhappy; the
statement that the right to life of the unbormn is “equal” to that of the mothers right to life is fraught with problems
of alegal ethical and practical nature, The proposed new section would at Jeast avoid that highly controversial
area,

The Eight Amendment of the Constitution added the following subsection to Article 40.3 of the 1937 text.

“3. The State acknowleges the right to life of the unbom and, with due regard to the equal right to life
of the mother, guarantees in its laws to repect, and, as far as practicable, by its laws to defend and
vindicate that right.” :

If express protection for the “unborn” is necessary (as opposed to reliance on the “general” right to life of
human persons) it is suggested that the short reference in the proposed text is sufficient.

The second sentence outlaws capital punishment and forbids torture or inhuman or degrading treatment. The
abolition of capital punishment is in accordance with practical realities in this country. No one has been ‘
executed since 1954, and all the political parties are opposed to the notion of capital punishment. We believe
that in a civilized society it is right and proper that the Constitution should reflect that sense of revulsion and
general distaste by prohibiting capital punishment. The final sentence (prohibition of torture or inhuman or
degrading treatment) is drawn from Article 3 of the European Convention. While the right not to be tortured
or subjected to inhuman treatment is already impliedly protected by Article 40.3 of the present Constitution
(see the comments of Finlay P. in the State (C) v, Frawley (1976) I. R. 365 and CostelloJ. in Murray v, Ireland
(1985) IR. 532), we thought it right that such conduct should be expressly prohibited.

ARTICLE 2 SECTION3

3. No person shall be deprived of his personal liberty save in accordance with law. Upon complaint
being made by or on behalf of. any person to the High Court or any Judge thereof alleging that such
person is being unlawfully detained, the High Court and any and every judge thereof to whom such
complaint is made shall forthwith inquire into the said complaint and may order the personinwhose
custody suchperson is detained to produce the body of such before the High Court on a named day

i . andtocertifyinwriting the ground of his detention, and the High Court shall, upon the body of such
- personbeingproducedbefore that Court and after giving the personinwhose custody heiis detained
«7; - an opportunity of justifying the detention, order the release of such person from such detention
- unless satisfied that he is being detained in accordance with the law. Nothing in this section,
however, shall beinvoked o prohibit, control or interfere withany actof the Defence Forces during
the existence of a state of war or armed rebellion.” ; :

This reproduces most of Article 40.4, We saw no reason to change the first sentence (“No person shall be
deprived of his liberty save in accordance with law™), based, as it is, on equivalent provisions of the American
Constitution. “Law” in this context does not simply mean statute law, but a law which does not stoop to
methods which ignore the fundamental norms of the legal order posited by the constitution™ see Henchy J.

in King V., Attomey General (1981) IR, 233,
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The habeas corpus provisions of Article. 40.4 are in substance reproduced. In view of the abolition of capital
punishment, we do take out the referenes to a person “under sentence of death”. In addition we make some
technical changes. The case-stated procedure (which gives a limited form of appeal to the State in cases where
a law has been declared unconstitutional in a habeas corpus application) was inserted by the Second

ituti 1941 todeal with the conseqhences of the State (Burke) v, Lennon (1940)
LR. 136 (where the Supreme Court had denied the State a right of appeal in such cases) is now unnecessary
in view of the overruling of Burke’s case in the_State (Browne) v, Feran (1967) LR 147 (which gives the State
a general right of appeal in habeas corpus matte s). Accordingly, the case-stated procedure (Article 40.4.3)

“has hesn omitted., i

“4, The State guarantees in its laws to respect, and, as far as practicable, by its laws to defend and
vindicate the other personal rights of the citizen and shall, in particular by its laws protect as best

l"( mayfrom unjustattack and, in the case of injustice done, vindicate the person, good name, privacy
and property rights of every citizen.”

This reproduces much of Article 40.3, and, of course, is drafted in such a manner as to continue to enable the
courts to hold that there are certain unspecified but implied personal rights which are protected by the
Constitution. Although the right to privacy enjoys the status of an implied personal right (see_Norris V.
Attorney Geperal (1984) IR, 36 (Homosexuality) and Kennedy V, Ireland, High Court, 12 January 1987
(phone-tapping), we thought it right that this right should be expressly protected. We preferred to speak of
a general right to privacy rather than adopt Article 8 of the European Convetion (“Everyone has the right to
respect for his private and family life, his home and his correspondence”), which rather confines this right to
privacy to the context of one’s home and family.

ARTICLE 2 SECTION 5

“5. The State shall not enact any law which attempts to abolish the right of private ownership or the
generalrighttotransfer, bequeath and inherit property. It shall be lawful for the State to enact laws
to delimit and control with or withowut compensation the exercise of propertyrightsin accordance
with the exigencies of the common good, in general, and, in particular, 10 regulate and delimit in
accordance with the principles of social justice, the development and protection of industry,
agriculture, commerce, land and the environment.”

«

Section 5 is a re-drafted property rights clause. The property rights clauses of Article 40 and 43 (and the
litigation they have produced) have been widely misunderstood. The property rights guarantees are far from
absolute, and the Supreme Court has made it perfectly clear thatitis only legislation which is unfair or arbitrary
which will be struck down. Thus in the farmers® rates case (Brennanyv, Attorney General (1984) LL.R.M. 355)
the Court struck down the poor law valuation scheme because it contained indefensible anomalies and bore
no reasonable relation to the current value of agricultural land. (The scheme was based on the price of certain
agricultural produce in the immediate post-Famine period!). The Oireachtas already does have wide powers
to curtail property rights provided this is done on a non-arbitrary or selective basis. Thusin O’Callaghan v,

issi i 1985) LL.R.M. 364) the Supreme Court upheld a monument preservation
order made under the National Monuments Acts, 1930-54, even though this had the effect of sterilising much
of the farmer’s land and no compensation had been paid. Much has been made in the media about the
Derrynaflan chalice case (Webb v, [reland, High Court, 29 July 1986), but this case had nothing to do with
property rights, as it was entirely concerned with whether certain common law prerogative rights which
attached to the King had survied the enactment of the Constitution, . But there would be nothing to stop the
Oireachtas (as it should have done long ago) enacting a statutory form of treasure trove, instead of relying on
ancient regal prerogatives. (The recent Supreme Court decision confirms this view).

The greatest confusion has arisen in the planning area. The 1963 Planning Act, enacted in the days when the
property developer reigned supreme, proceeds on the basis that one has a constitutional right to do virtually
what one wants with one’s property right. Local authorities have lived with this Act by resorting to various
sham schemes (such as the granting of spurious undertakings) which the courts have disregarded as an attempt
to by-pass the 1963 Act: sez,e.g., v i ion (1987) 1.L.R.M. 245),
This has meant that local authorities are increasingly saddled with huge compensation claims. And although

6




the courts have consistenly called for reform of the 1963 Act, they are obliged to apply it, as it is still law.,

.But the courts have never said that the 1963 Act - with its generous compensation regime - is constitutionally

constitutional rights: see Pj ini vi Supreme Court, 29
July 1986. Indeed in the latest case (Re XJS Investments Lid) (the “Roches Hill” case), the Supreme Court
invited the local authority to challenge the 1963 Act on the ground that its generous compensation provisions
were in fact an arbitrary waste of taxpayers’ money. ) ’

i 48 St ma, dhe wilira m.uu.sm..yfgm,mcwdeubmsms“sultedma perception that the

property rights provisions of the present Constitution should be altered. And it is undeniable that the present
wording of Article 43 is cumbersome and prolix. That is why we have re-drafted these provisions in order
tomake itclear that property rights can be curtailed - without the need for compensation - where this is required
by the common good. But curious as it may seem to the general public this is largely a cosmetic change and
will not greatly affect the present law for the very good reason that the power of the Oireachtas 1o restrict

property rights is already much greater than most non-lawyers imagine,

o

fr

The proposed text disposes with the Thomistic justification of the private property input in the existing Article
43.1.1 Article 4.1.2 is reproduced, as are phrases from Article 43.2.1 and Article 4.3.2.

ARTICLE 2 SECTION 6 .

“6 . The dwelling of every citizen is inviolable and s-hall not be forcibly entered save in accordance
withlaw.” ) }

This'reproduccs Article 40.5 of the present Constitution and is a sufficient protection against any arbitrary
violation of the dwelling by the State or it agents.

ARTICLE 2 SECTION7

“7. The State guarantees liberty Jor the exercise of the following rights, subject only to delimitations
made necessary in a democratic society by the State's obligation to preserve public order and
morality and the authority of the State "

(1) the right of the citizens 1 express and publish freely their convictions and opinions,
(2) the right of the citizens to assemble peaceably and without arms,

(3) the right of the citizens to travel within the State and abroad,

(4) theright of the citizens 1o form associations and unions.

Laws regulating the manner in which the Joregoing rights may be exercised shall contain no
political, religious, class, race or cultural distinction.” :

This text reproduces‘ in substance Article 40.6.,
The existing text reads as follows:

796.1 The State guarantees liberty for the exercise of the following rights, subject to public order and
~ morality:-

s

: (®)  The right of the citizens to express freely their convictions and opinions.
.-+ . Theeducationofpublic opinion being, however,amatter of such grave import to the common
c * good, the State shall endeavour to ensure that organs of public opinion, such as the radio, the
o . press, the cinema, while preserving their rightful liberty of expression, including criticism of
".,. . Govemmentpolicy, shall not be used to undermine public order or morality or the authority
L of the State, :
The publication or utterance of blasphemous, seditious, or indecent matter is an offence
o which shall be punishable in accordance with law. '
(ii) The right of the citizens to assemble peaceably and without arms.
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Provision may be made by law to prevent or control meetings which are determined in
accordance with law to be calculated to cause a breach of the peace or to be a danger or
nuisance to the general public and to prevent or control meetings in the vicinity of either
House of the Oireachtas, :

(iti) The right of the citizens to form associations and unions.
Laws, however, may be enacted for the regulation and control in the public interest of the
exercise of the foregoing right. - h

sty detiaiie i Which the Fighl oI Torming associations and u~*ons and the rightr®

O

free rzals’sémbly may be exercised shall contain no political, religious or class discrimination.”

The niew text proposes that the rights should be stated with a uniform qualification based on the democratic
nature of the State. In this respect, the qualifications of the general rights are reduced to the minimum required
in the interest of maintaining public order and morality and upholding the authority of the State; that
minimalist qualification is to be justified only by reference to the exigencies of a democratic state.

It is suggested that the new text is simpler, clearer and more in line with a genuinely liberal republican
philosphy.

Although the right to travel abroad and within the State has already been held to be an implied personal right
(seee.g.,T v, Minj r foreign Affairs (1979) IR 73), we thought it was better to give this right
express protection (as it is in Article 2 of the Fourth Protocol of the European Convention). We also decided
to re-word the qualifying language to ensure that these rights can only be taken away or restricted where the
State can show that such “restrictions are necessary in a democratic society”. This latter phrase has been
borrowed from the European Convention of Human Rights; and the European Court of Human Rights has held

that this puts the onus on the State to establish that any such restrictions are, in fact, strictly necessary.
These rights are to be read 1n conjunction with the guarantee in Article 2, Section 3 of other unspecified rights,

ARTICLE 2 SECTIONS 8 AND 9

“8. The State recognises the F, amily as the natural primary and fundamental unit group of society and
guarantees 1o protect itin its constitution and authority and to guard and to protect from attack the
institution of marriage.”

“9. The State acknowledges, that the primary and natural educator of the child is the F amily and
guarantees to respect the right and duty of parents to provide, according to their means, for the
religious and moral, intellectual, physical and social education of their children. Parents shall be
free to provide this education in their homes or in private schools or in schools recognised or

established by the State. The State shall, however, as guardian of the common good, require that

children receive a certain minimum education, moral, intellectual and social. The State shall

provide for free primary education Jor all children resident in the state.”
FAMILY AND PARENTAL RIGHTS

These sections reproduce some of the present Articles41and 42, However, there are some important changes.
At present, parental and family rights are described as being “inalienable and imprescriptible”, While this
does not mean that these rights are absolute (thus, the Constitution does not require that married prisoners be
allowed to procreate (Murray v, [reland (1985) L.R. 532) and a family may be broken up by reason of a barring
order or the deportation of a foreign spouse (Pok Sun Shum v. Ireland (1986) LL.R.M. 593), this description
has posed difficulties in the area of child custody and adoption. See, for example, Re J.H. (1985) L.R. 375,
where the Supreme Court held a two and half year old child should be returned to its natural parents who had
subsequently married, thereby acquiring “inalienable and imprescriptible” rights in respect of that child. The
constitutional presumption was that the welfare of the child would be best served by being in the custody of
its (now married) parents; and that it would require exceptional circumstances (which were not found to be
present in this case) before that presumption could be displaced. In short the Supreme Court refused to apply
the testof “what is in the child's best interest”, as LynchJ. had done in the High Court . While naturally parents
should normally enjoy the custody of their children, it should not be at the expense of the best interests of the
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child. We believe that parental rights are adequat Iy safeguarded by our draft Constitution: andby e .
the designation “inalicnable and imprescriptible” we hope to avoid the difficulties caused by cases such as
J.H.andtoavoidany constitutional difficulties in the area of child welfare and adoption law which these

may cause. words

"‘DIVORCE

The other major changes relate to the deletion of the present constitutional ban on divorce (Article41.3.2)and ~ ¢

the reference to the ~ace of
. JBux vieys endi S

omzn in the home (Article #7.2.1). There is no need to rehesrsa o denesh
sy prohiliiion aiiés w mincdity of our population basic crvii
Pt to insist on fair play for the minority in Northern Ireland when we
refuse to take acount of the rights of minorities in our society?

The new Article 2, Section 8 allows for the recognition of family rights independent of valid marriage. The
effect of the proposed change would be that parents and children could assert their family rights (which are
recognised as “natural” rights as apposed to mere civil rights) irrespective of the formal validity of the parents
marriage in such as foreign law.

Consideration was given to replacing the absolute ban on divorce with a popular veto on legislation. This
formula was proposed by Michael O’Leary in his private members bill to permit divorce.

However, on balance, itis our view that the popular veto is not required and only was proposed (and endorsed
by the Progressive Democrats) as a limited step forward in the area short of the ideal.

For similar reasons we would regard it as inappropriate to write into the Cdnstitution what are essentially
statutory preconditions for divorce. This idea was attempted unsucessfully by the Coalition Government in
1986.

We consider that the phraseology of Article 1 Section 8 is sufficient to allow divorce in limited circumstances
while protecting marriage from “divorce-on-demand” legislation.

THE ROLE OF WOMEN

The reference 1o the place of women in the home seems a dated piece of rhetoric which really ought to have
no place in the Constitution. In any event, this clause has doubtful legal significance and has not precluded
the courts from holding gender based discrimination is unconstitutional (see, e.g. v, At
General (1976) LR. 38 (exclusion of women from Juries cannot be justified by reference to “place of women
in the home”). Nonetheless, we saw no reason to maintain this clause in our new draft.

ARTICLE 2 SECTION 10

. “11. Children shall enjoy special protection bylaw. Equality of rights under the law shall not be denied
o 10 any child on the basis of status at birth or parentage. Inexceptional cases, where the parents for
physical or moral reasons fail in their duty towards their children, the State as guardian of the
common good, by appropriate means shall endeavour to supply the place of parents, but always

with due regard for the rights of the child.”

This reproduces much of Article 42, However, the first two sentences in section 11 are innovatory, and are
based on the recommendations contained in the LC.C.L, Reporton Childrens’ Rights (1976). Thesesentences
are designed to give constitutional effect to the sentiments contained in s. 3 of the di i

1964, viz., that in all legal disputes, the child’s welfare should be the dominant consideration. The second
sentence would preclude discrimination based on status at birth or parentage: this would, in effect, ban any
discrimination on the grounds of illegitimacy. '

. 1

' “12. Freedomofconscience andhe free professionand practice of religion are, subject to public order
o o ,




and morality, guaranteed to every citizen. The State shall not endow any religion nor impose any
disabilities nor make any discrimination on the ground of religious profession, belief or status.

Legislation providing State Aid for schools shall not discriminate between schools under the

management of different religious denominations, nor be such as to affect prejudically the right of
any child to attend a school receiving public money without attending religious instruction at that
school. Every religious denomination shall have the right to manage its own affairs, own, acquire
and administer property, movable and immovable, and maintain institutions for religious or

charitable purposes.” ‘ ’

These clauses essentially reproduc-what remains ‘of Article 44, which precludes the endowment of religion
and guarantees the free exercise of religion. We saw no reason to change these provisions, which are broadly
similar to those contained in the First Amendment of the U.S. Constitution and Article 9 of the European
Convention.

The section corresponds closely with the text of Article 8 of the Irish Free State Constitution The present
special guarantee against expropriation of religiously owned property is not necessary in view of the general
property rights which are acknowledged to apply to religious denominations.

ARTICLE 3 THE PARLIAMENT

“l. The quliament of the State shall be called and knpwn, andisin this Constitution generallyreferred
10, as the Oireachtas. The Oireachtas shall consist of the President and a House of Representatives
to be called Dail Eireann.”

“2. The sole and exclusive power of making laws for the State is hereby vested in the Oireachtas: no
other legislative authority has power to make laws for the State, but provision may be made by law
to delegate local and limited legislative functions to local authorities and other subordinate
legislatures.”

“3. E{:ery law enacted by the Oireachtas which is in any re.fpect repugnant to this Constitution or to
any provision thgreojﬁ shall but to the extent only of such repugnancy, be invalid.”

“4. The Oireachuas shall not declare acts 1o be infringements of the law which were not so at the date
of their commission nor increase with retrospective effect the penalty for any infringement of the
law.”"

“S. Theright to raise and maintain military or armedforces is vested exclusively in the Oireachtas. No
military or armed force, other than a military or armed force raised and maintained by the
Oireachtas, shall be raised or maintained for any purpose whatsoever.” ‘

 The Parliament is referrred to in this Constitution as the Oireachtas. Itis notreferred to as it was in the Article
15 of 1937 text, as the National Parliament. The claim to be the National Parliament is part and parcel of a
claim of its right to exercise jurisdiction over the entirety of the national territory. It is now referred as “The
Parliament of the State”.

In Section 1, the title and description of the Parliament and its composition are set out. The section reads as
follows: “the Parliament of the State shall be called and known, and in this Constitution generally referred -
to as the Oireachtas. The Oireachtas shall consist of the President and a House of Representatives to be called

Dail Eireann.” ‘ N

The effect of this Article is 10 constitute the Parliament as consisting of the President and the Dail. " At the
moment, the Parliament consists of the President, Dail Eireann and the Seanad. Since one of the purposes of
this revision of the Constitution is to exclude the Seanad, the references to it in Article 3 have been removed.

Specific provisions of Article 15 of the 1937 text which deal with the conduct and power of each House of
the present Oireachtas have been replaced with equivalent provisions in Article 7, (the Article of the revised
constitution dealing with the Dail), The reference in existing Article 15 to the establishment or recognition
of functional and vocational councils is deleted from the text of the Constitution. ’

—_— 10




. but in this proposed text the power of ihe Oircachtas L

L

Likewise, the prohibition on retrospective criminal legislation set out in Article 154 is'amplified 10 prevent
retrospective increases in penalties. This is a widely accepted international principle of civil rights and is
embodied in Article 5 of the European Convention on Human Rights.

The provisions of Article 3.5 (which conformed to Article 13.6 of the 1937 text and Article 46 of the Irish
Free State Constitution) are important in that they form part of our Constitutional system of neutrality. No
armed forces of a foreign power may be maintained in Ireland (in bases or otherwise) during peace time. Only
forces raised and maintained by the Oireachtas can be stationed in Ireland. '

Ofconrse jtwonld be apen toiha Ofrescntar

year,

ARTICLE 4 THE PRESIDENT
GENERAL ' 4
Article 4 is designed to embody the provisions of the present Articles 12 to 14 of the 1937 text of the

Constitution.

In general terms, the provisions relating to the election of the President have been retained and his role as
“Guardian of the Constitution” has been left unaltered. Because of the proposed abolition of the Seanad, the
functions of the President have been changed to some extent. For instance, the provision of the 1937
Constitution in relation to reference of Bills to the people at the request of the Seanad (which incidentally have
never been used) are removed. Likewise, the procedure for impeachment of the President which involve both
Houses of the present Oireachtas, has been considerably altered. Because of the provisions of Article 2 of the
proposed Constitution, the reference to the President in the context of capital punishment is also removed.

Thereferencein Article 12.2.3 o proportional representationin the 1937 text in the context of the Presidential
election is an error. Its amendment was proposed by the 1967 Committee (See p 42 of their report).

“The 1967 committee recommended a change of the Constitution to provide that the executive power of thie

State could be exercised through the President. (See p 7 of their Report). We regard such an amendment as
unnecessary and as unduly influenced by the concept of the Crown as the soverei gn power in Britain. There

“is no need, in our opinion, to provide by an amendment to the Constitution that the executive power of the state

has to be or may be exercised through the President.

Consideration was given to the arguments set out in p-p. 8 - 10 of the 1967 Commission’s Report in relation
to the position of President and its possible abolition. In our view, the role of the President is an important
one in acting as a guardian of the Constitution and as a check against unconstitutional legislation. He is given
powers under the existing Article 26 whose provisions are, with some modifications, incorporated in this
Article to refer doubtfully constitutional legislation to the Sumpreme Court for a decision prior to signing any
Bills to make it law.

We have also paid attention to the comments of the 1967 committee in relation to the President’s role on the
selection of Taoiseach. The 1967 committee in a prescient comment pointed out that there was a possiblity

that no Party leader would be able to secure a nomination by Dail Eireann after some future general election.
It suggested that the President should have a role in this regard. Section 12 of the revised Article 4 provides
that where a Taoiseach has resigned from office without advising the President to dissolve Dail Eireann or
where the President has exercised his discretion to refuse a resigning Taoiseach a dissolution, he should have
power to dissolve Dail Eireann on his own account unless within fourteen days of the President convening
a meeting of Dail Eireann in accordance with his powers to dissolvé Dail Eireann on his own account, Dail
Eireann has nominated one of its members for appointment as Taoiséach. The proposed text also gives the
President explicit power to consult with such member or members of the Dail as he deems fit.

ARTICLE4 SECTION1

- -“. There shall be a President of Ireland( hereinfater called the President) who shall take precedence
over all other persons in the State and who shall exercise and perform the powers and functions
conferred on the President by this Constitution and by law. The powers and functions conferred
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on the President by this Constitution shall be exercisable and performable by himonly on the advice
of the Government, save where it is provided by this Constitution that he shall act in his absolute
discretion or after consultation with or in relation to the Council of State, or on the advice or
nomination of, or on receipt of any other comunication from, any other person or body. Subject
to this Constitution, additional powers and functions may be conferred on the President by law but

' no such power or function shall be exercisable or performable save only on the advice of the
Government.” .

sAnamalgamation af & e 10 1 AUt TO 90 X ARSI 00 o he 1977 uxt

- fhieFresident, 25 Heda of State, is obliged in most matters 1o'act ok the advice of i+ Govs nment. (For a

discussion on the role of the President as Head of State, see David Gwynn Morgan’s Constitutional Law of
Ireland pp46 and 47). In certain other matters the President is givena discretion e.g. whetheror not to dissolve
the Dail at the request of a Taoiseach, the selection of members of the Council of State. In other matters he
is required to consult with the Council of State before exercising his discretion. '

ARTICIE4 SECTION 2

“2. ThePresident shall be elected by direct vote of the people by secret ballot and by means of the single

transferable vote. Every citizen who has the righttovote at anelectionfor members of Dail Eireann
shall have the right to vote at an election Jor President. Every citizen who has reached his thirty
fifth year of age is eligible for election 1o the office of President. A person who holds, or who has
held office as President, shall pe eligible for re-efection to. that office once, but only once.”

This section corrects an error in the 1937 Constitution which refered to the election of the President by
Proportional Representation. The 1967 Committee on the Constitution noted the error and proposed its
correction by a reference to the “single transferable vote”. The section replaces Article 12.2, Article 12.4.1
and Article 12.3.2 of the 1937 text.

ARTICLE 4 SECTION 3

“3. Every candidate for election, not @ former or retiring President, must be nominated by at least ten

members of Dail Eireann or on the nomination of thirty thousand persons eligible to vote in such
anelectionmade inamanner to be providedbylaw. Former orretiring Presidents may onlybecome
candidates on their own nomination. Where only one candidate is nominated for the office of
President it shall not be necessary to proceed to a ballot for his election. No person may nominate
more than one candidate in respect of the same election.”

This section changes the basis of nomination for the Presidency. The 1937 text provided fora different system

of nomination in Article 12.4.2 as follows:

“2. Every candidate for election, not a Jformer or retiring President, must be nominated either by:

(i.) Notless than twenty persons, each of whom is at the time a member of one of the Houses of
. theQireachtas,or

(ii.) By the Councils of not less than four administrative Counties (including County Boroughs)
as defined by law,

No person shall nominate more than one candidate in respect of the same election.
Former or retiring President may only become candidates on their own nomination.

Where only one candidate is nominated for the office of President it shall not be necessary to
proceed to a ballot for his election.”

The recent system confined the nomination process to the political establishment and within the political
establishment to the larger parties. The political dominance of Iocal authorities has ensured that there is no
real alternative mode of nomination available,

12



Consideration was given to changing the mode of nomination and election so as t6 onfine the clection to
members of the Dail. That would inevitably mean that the election would be decided on party political lines.
It is not, in our view, desirable that the Head of State should be chosen on the basis of party politics. For this
Teason, we propose widening the nominating base to include a nomination by 30,000 voters. We believe that
such a procedure would enable the citizens 1o have a wide choice and to elect a Head of State independently
of the party political process.

We believe there is little or no justification for retainin g a collective nomination by local authorities; persons
elected on local issues for particular areas are not particularly qualified to join with others from different arcas

Stmake s ne "

We have also made it clear that outgoing Presidents can only become candidates on their own nomination,
In 1966, there was a controversial nomination by members of the Oireachtas of an outgoing President.

The President is envisaged by the 1937 Constitution to be a person elected by universal sufferage to be Head
of State; election by the Dail would detract from the impartiality expected of the Office in political matters.

An alternative would be to stipulate election by a qualified majority (say, two thirds of the Dail membership).
But such a procedure might simply give rise to a stalemate. On balance, we are of the opinion that direct
election is preferable and not unduly irksome.

1 4 4

“4  The President shall hold office for seven years from the date upon which he enters upon his office,
unless before the expiration of that period he dies, or resigns, or is removedfromoffice, or becomes
permanently incapacitated, such incapacity being established to the satisfaction of the Supreme
Court consisting of not less than five judges.

5.  Anelection for the office of President shall be held not later than, and not earlier than the sixtieth

' day before, the date of the expiration of the term of office of every President, but in the évent of

the removal from office of the President or of his death, resignation, or permanent incapacity

established as aforesaid (whether occuring before or after he enters upon his office), an electionfor

the office of President shall be held within sixty days after such event. Subject to the foregoing
provisions of this Article, elections for the office of President shall be regulated by law.

6. The President shall not be a member of Dail Eireann and if a member of Dail Eireann be elected
© President, he shall be deemed to have vacated his seat. The President shall not hold anyother office
or position of emolument, '

7. The President shall enter upon his office by taking and subscribing pubicly, in the presence of
: ‘members of Dail Eireann, of Judges of the Supreme Court and of the High Court, and other public
personages, the following declaration -

“In the presence of Almighty God I do solemnly and sincerely declare that I will maintain the

Constitution of Ireland and uphold its laws, that I will fulfil my duties faithfully and conscientiously

in accordance with the Constitution and the law, and that I will dedicate my abilities to the service
= and welfare of the people of Ireland. May God direct and sustain me.”

. The President shall have an official residence in or near the City of Dublin and shall receive
emoluments and allowances as may be determined by law but which shall not be diminished during
- his term of office. The President shall not leave the State during his term of office save with the

-+:.> consent of the Government,” ; . '

Thése sectionsreplace similar provisionsin Articles 12.3.1 and 12.3.3, Article 12.5,12.6 and 12.11 of the 1937
text.m . - . ‘
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ARTICILE4 SECTIONS 9 AND 10

- - “9. The supreme command ofthe Defence Forces, which shall be exercised in a manner regulated by
- law, is herby invested in the President and all commissioned officers of the Defence Forces shail
hold their commissions from the President.

10. The right of pardon and the power ‘o commute or remit punishment imposed by any court
2E2TCISIRG vl S e wvestedinthy Presideys but suchpowsr af commutation
or remissisn may also be conferied by law .1 other authorities.” o

fnalio.

These sections replace Articles 13.4, 13.5 and 13.6 of the 1937 text. In view of the ban on the death penalty,
the special provisions in relation to commutation of the death penalty have been removed from Article 13.7.

ARTICLE 4, SECTIONS 11 AND 12

“11 ThePresidentshall on the nomination of Dail Eireann, appoint the Taoiseach. The President shall,
on the nomination of the Taoiseach with the previous approval of Dail Eireann, appoint the other
members of the Government and shall, on the advice of the Taoiseach, accept the resignation or
terminate the appointment of any member of the Government.

12. Dail Eireann shall be summoned and dissolved by the President on the advice of the Taoiseach; the
President may, however, in his absolute discretion refuse to dissolve Dail Eireann on the advice
of a Taviseach who has ceased 1o retain the support of a majority-in Dail Eireann. The President
may at any time, after consultation with the Council of State, convene a meeting of Dail Eireann.
Where a Taoiseach has resigned from office without advising the President to dissolve Dail
Eireann, or where the President has refused under this Secton to dissolve Dail Eireann, the
President may in his absolute discretion, having consulted with such member or members of Dail
Eireann as he deems fit, dissolve Dail Eireann unless within Jourteen days of his convening a_
meeting of Dail Eireann in accordance with this section, Dail Eireann has nominated one of its
members for appointment as Tapiseach.”

These Sections replace Article 13.1 and Article 13.2 of the 1937 text. The 1967 Committee in the Constitution
forsaw a possible impasse in which a Dail reconvened after a General Election was deadlocked on the
nomination of a new Taoiseach,

Section 12, accordingly, contains anew provision which permitsa President, in his absolute discretion, to deal
with such a situation by convening the Dail, consulting with some or all of its members and delaying a
dissolution for 14 days to enable a nomination to emerge.

This prdposal gives power to the President which were surely essential in the aftermath of the 1987 election.

- Had one independent T.D. not abstained, the Dail would not have agreed, on the casting vote of the Ceann

Combhairle, to the nomination of a Taoiseach proposed by the largest grouping in the Dail.

ARTICLE4 SECTION 13
“I3. The President may, after consultation with the Council of State, communicate with Dail Eireann
by message or address on any matter of national or public importance, or address a message to the
»u+ .. Nation at any time on any such matter.” "\,
This Article restates the rights of the President to communicate with the Dail. The Government veto on the
substance of an address to the Nation is removed. The consultation role of the Council of State is a sufficiient
safeguard against abuse of such powers. In any event, the 1937 text only requires Government approval for
messages to the Nation; no such approval is required for a message to the Dail. It is hard to see how the
Government could prevent a Presidential message to the Dail from becoming public knowledge. Hence the
veto on messages to the Nation is of little effect.
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ARTICLE 4 SECTION 14

“14. Upon receiving a message in that behalf from Dail Eireann, the President, having consulted the
Council of State and with the consent of a majority of its members present and voting shall:

(i) appoint three persons, not being members for the time being of Dail Eireann to be members
of a Commission, of which a Judge of the High Court shall act as chairman and which shall
be charged with the function of reporting on the revision of Constituencies; and

‘/1"'., i e
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The member of such Commission shall be independent and impartial in the discharge of their
Junctions and shall have dye regard to the terms of reference under which they were appointed by
the President and any changes in the distribution of population. The report of such Commission
shall, as soon as may be, be laid pefore Dail Eireann.”

This section is new. Its purpose is 10 give Constitutional status to the recent practice of delegating the
demarcation of constituencies 1o an independent commission. Many people regard the existing right of 51%
of Dail members to gerrymander the constituencies as completely unacceptable. However, even the present
arrangements allow 51% of the Dail to lay down terms of reference to a non-statutory commission which can
be used to party political advantage.

The President and the Council of State are together a wide cross section of senior political and judical figures
with a number of non-political appointees of the President.

The section allows the President with the consent of the Council of State to decide on the composition and
terms of reference of the Commission. A High CourtJ udge will chair the commission. Inthis way, the fairness
and impartiality of constituency boundaries will be ensured.

ARTICLE 4 SECTION 15

“15. The President may, after consultation with the Council of State, refer any Bill to the Supreme Court
for a decision on the question as 10 whether such Bill or any specified provision or provisions of
suchBill is or are repugnant to this Constitution or to any provision thereof. Every such reference
shall be made not later than the seventh day after the date on which such Bill shall have been
presented by the Taoiseach to the Pre sident for his signature. The President shall not sign any Bill
the subject of a reference to the Supreme Court under this article pending the pronouncement of
the decision of the Court. The Supreme Court, consisting of not less than five judges, shall consider
every question referred to it by the President under this section for adecision, and having heard
argument by or on behalf of the Attorney General and by counsel assigned by the Court, shall
pronounce its decision on such question in open court as soon as may be, and in any case not later
than sixty days after the date of such reference. In every case in which the Supreme Court decides
that any provision of a Bill 1he subject of a reference to the Supreme Court under this article is
repugnant to this Constitution or 10 any provision thereof, the President shall decline to sign such
Bill. In every other case the President shall sign the Bill as soon as may be after the date on which
the decision of the Supreme Court shall have been pronounced.” ) ] : ,

This section restates the provisions of Article 26 of the existing Constitution which permit a President, having
consulted with the Council of State, to refer a Bill of doubtful Constitutionality to the Supreme Court before
signing it into law. ' g

However there are two important changes: '

@) " the “stare decisis” rule in relation to such a Bill is not included, and,

(i) the “one judgement” rule, which prohibits the revelation of a minority view in such cases, is also
= dispensed with,
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There has been a suggestion that the Article 26 procedure should be dropped altogether (see John Kelly’s
Article, Irish Independent, 29-12-87). While his objection appears to be based on the “stare decisis” aspect
of the procedure, we feel that it is not sufficient simply to rely on lay litigants at their own expense and often
with considerable delay as a constitutional check. If Article 26, wasremoveda Governmentcould deliberately
putthroughaBill witha view to securing a short term effect in the knowledge that it infringed the Constitution

~ but would not be found to do so for a number of weeks or months.

* We consider that the Presidential reference is a valuable safeguard whick should be retained.

ARMICLE4 SECTIONS 16 AND |7

. “16. The President shall not be answerable to Dail Eireann or to any court for the exercise and
performance of the powers and functions of his office or for any act done or purporting to be done
by him in the exercise and Pperformance of these powers and functions, but the behaviour of the
President may however, be brought under review in Dail Eireann for the purposes of the next
section of the Article or by any court, tribunal or body appointed or designated by Dail Eireann for
the investigation of a charge under the said section.

17.  Where a proposal is made 1o Dail Eireann by thirty members of that House by notice of motion in
writing that a charge of stated misbebaviour by the President be investigated by Dail Eireann, it
shall be lawful for Dail Eireann 1o resolve to proceed 1o investigate such charge or to cause the
charge to be investigated and the President shall have the right to appear and to be represented at

_such invetigation. If, as a result of the invetigation, a resolution be passed Supported by not less

- than two-thirds of the total membership of Dail Eireann declaring that the charge preferred against
the President has been sustained and that the misbehaviour, the subject of the charge, was such as
to render him unfit to continue in office, suchresolution shall operate to remove the President from
his office.”

These Articles reproduce the provisions of the 1937 text in relation to Presidential immunity and impeach-

ment. The impeachment procedure is slightly modified to take account of the Oireachtas becoming a one
chamber house.

ARTICLE S THE COUNCIL OF STATE

“l. There shall be a Council of State 10 aid and counsel the President on all matters on which the
President may consult the said Council in relation to the exercise and performance by of such of
his powers and functions as are by this Constitution expressed to be exercisable and performable
dfter consultation with the Council of State, and 1o exercise such other functions as are conferred
on the said Council by this Constitution.

2. The Council of State shall consist of the following members:
~ 7 (i) Asex-officio members: The Taoiseach, The Tanaiste, The Chief Justice, The President of the
High Court, The Chairman of Dail Eireann and the Attorney General.

R (ii) ‘Every person able and willing 10 act as a member of the Council of State who shall have held
the office of President or the office of Taoiseach, or the office of Chief Justice.

' (iti) Such other persons, if any, as may be appointed by the President under this Article o be
member of the Council of State.

3. The President may at any time, and from time to time by waﬁant under his hand and seal appoint
such other persons as, in his absolute discretion, he may think fit, to be members of the Council of
State, but no more than seven persons so appointed shall be members of the Council of State at the
same time.

4. Eﬁerymemberof the Council of State shall at the first meeting thereof which he attends as a member
take and subscribe a declaration in the Sollowing form:
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N ) }fI}i: the presence of Almighty God, I do solemnly promise and declare that I will faithfully and
conscientiously fulfil my duties as a member of the Council of State.”

5. Every member of the Council of State appointed by the President, unless he previously dies,
resigns, becomes permanently incapacitated, or is removed from office, shall hold office until the
successor of the President by whom he was appointed shall have entered upon his office.

5. . 1€ of ani€opnd s Niate ApF ey ;

© hicresigrsiion in the hands of the President.” The president may for reasons whici, 10 him seem

sufficient, by an order under his hand and seal, terminate the appointment of any member of the
 Council of State appointed by him,

7. The President shall not exercise or perform any of the powers or functions which are by this
Constitution expressed 1o be exercisable or performable by him after consultation with the Council
of state unless, and on every occasion before so doing, he shall have convened a meeting of the
Council of State and the members present at such meeting shall have been heard by him. Meetings
of the Council of State may be convened by the President at such times and places as he shall
determine.”

Apart from removing the reference to the President of the Executive Council of Saorstat Eireann, and the
Chariman of Seanad Eireann the existing provisions are, with mirior amendments, reenacted in their entirety.

ARTICLE 6 THE PRESIDENTIAL COMMISSION

“l. Inthe eventof the absence of the President or his temporaryincapacity, or his permanent incapacity
established as provided by section 4 of Article 4 hereof, or in the event of his death, resignation,
removal from office, or failure 10 exercise and perform the powers and functions of his office or
anyof them, or at any time at which the office of President may be vacant, the powers andfunctions
conferred on the President by or under this constitution shall be exercised and performed bya
Commission constituted as provided in Section 2 of this Article. :

2. The Commission shall consist of the following persons, namely, the Chief Justice, the President
of the High Court and the Chairman of Dail Eireann (An Ceann Combhairle). Where the Chief
Justice is unable to act as a memper of the Commission or when his position is vacant, the next
‘senior ordinary judge of the Supreme Court shall act in his stead. Where the President of the High
Court is unable to act as a member of the Commission or his position is vacant, the next senior
ordinary judge of the High Court shall act in his place. Where the Chairman of Dail Eireann is
unable to act as a member of the Commission, the Deputy Chairman of Dail Eireann shall act in
his place. The Commission may act by any two of their number and may act notwithstanding a
“vacancy in their membership, '

3. The Council of State may by a majority of its members make such provision as to them may seem

-v=iimeet for the exercise and performance of the powers and functions conferred on the President by

% or under this Constitution in any contingency which is not providedfor by the foregoing provisions
of this Article. : ‘ S

H.

4:2: The provision of this Constitution which relate 10 the exercise and performance by the President
" of the powers and functions conferred on him by or under this Constitution shall subject to the
subsequent provisions of the next section apply to the exercise and performance of the said powers

“Ss.+and functions under this Article,

-

3." Inthe event of the failure of the President 10 exercise or perform any power or function which the
President is by or under this Constitution required 1o exercise or perform within a specified time,
the said power or function shall be exercised or performed under this Article, as soon as may be

. after the expiration of the time so specified.”

- This Article reenacts the provisions of the 1937 Constitution with some minor modifications. Because of the
abolition of the Seanad, its Chairman would no longer be available 10 serve as a member of a Presidential
R 17




Comunission 1o act in the event of the President' s death or incapacity or absence. Accordingly, it is proposed
that the President of the High Court should take the place of the Chairman of Seanad Eireann and that the Chief
Justice and the President of the High Court should have, as their substi tutes, the next senior Judges of their
respective courts.

ARTICLE 7 DAIL EIREANN

GENERAL NQTE:

~The proposed Constituiio. is based on a siugle chamber parliament. Dail Eireann is the House of

Representatives of that Parliament,

In drafting Article 7, we have attempted, as far as possible, to maintain constitutional continuity. We have,
as well, reorganised the text to make it more coherent.

Sections 1 to 4 deal with the constitution of the Dail, its membership and the constituencies.
Sections 5 to 9 deal with elections to the Dail.

Sections 10 to 15 deal with procedure and privileges.

Section 16 deals with the Dail as a budgetary body. )

Section 17 deals with war and Section 18 deals with emergency legislation;

We have largely reproduced Article 16 of the present Constitution. However, we have effected two
fundamental changes. First, the Seanad has been abolished. This automatically results in the omision of

Articles 18, to 24 of the present Constitution, with many further consequential changes.

The Dail is remarkably large by international standards. The increase in the numbers of members in recent
years has not improved parliamentary standards, and a lower ratio would be more likely to encourage a
legislative rather thana clientistattitude. It would be easier to provide improved services to a smaller number
of deputies.

The number of members of the Dail will be greatly reduced by the fact that the ratios of members per
constituency have been altererd from 1/20,000 to 1/30,000 1o 1/25,000 to 1/30,000. The use of these new ratios
would significantly reduce the number of Deputies. While the precise number would depend on census
figures, if the higher ratio was used, we anticipate the Dail would consist of about 110 members.

ARTICLE 7 SECTIONS 1 103

“J, Dail Eireann shallbe composed of members who represent constituencies determined by law made
in accordance with the provisions of this Constitution.

2. The number of members shall from time to time be fixed by law, but the total number of members
. ofDail Eireann shall not be fixed at less than one member -for eachthirty thousand of the population,
or at more than one member for each twenty five thousand of the population. The ratio between
the number of members to be elected at any time for each constituency and the population of each
. constituency, asascertained at the last preceding census, shall, sofar asitis practicable, be the same
- throughout the counry,

3. The members shall be elected on the system of proportional representation by means of the single
transferable vote. No law shall be enacted whereby the number of members to be returnedfor any
constituency shall be less than three.”

Comment:

These sections restate the substance of Article 16.2 except that the ratio of population to deputies is reduced
from 1/20-30000 to 1/25000-30000.
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“4. The Oireachtas shall enact law at least oncein every twelve years to revise the constituencies and
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present. Howevef, for.the first time the Ojreachtas is.obliged.to do.s0.by reference:to an.independent report
of a.commission chaired by a High Court Judge and where membership and terms of reference are decided
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All citizens and such ther persons i

the age of eighteen years who are not disqualified by law and comply with the provisions of the law

relating to the election of members of Dail Eireann, shall have the right:to-vote at an'e lection for.
member of Dail Eireann. No law shall be enacted placing any citizen under disability or incapacity
Joumembership of Dail Eireann.on the ground of sex.ar. disqualifying any citizen or.any other
myolingat an election for member of Dail Eireannon that ground. Novotermayexercise
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11. Dail Eireann shall elect from its members its own Chairman and Deputy;Ghairman, and shajl;

' prescribe their powers and duties and their remuneration shall bedetermined bylaw. Dail Eireann
Aot noeihalmake jtsown rules and staading orders. withpower.jo attach penalties for.theirinfringement,
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interfering with, molesting or attempting to corrupt its members in the exercise of their duties. The

19°




 number of members neccesary 1o constitute a meeting of Dail Eireann for the exercise of its power
shall be determined by its standing orders.

12.  AllquestionsinDail Eireann shall, save as otherwise provided by this Constitution, be determined
by a majority of the votes of the members present andvoting other than the Chairman or presiding
member. The Chairman or presiding member shall have and exercise a casting vote in the case of
an equality of votes.

3. All official reports and publications of the Qirea: htes, or of Dail Fireann and wtrerances madein ...

‘D Lireanr wherever publishei: snall pe priviteged.

14. The members of Dail Eireann and the Government shall, except in the case of reason as defined
inthis Constution, felony or breach of the peace, be privilegedfromarrestin going to andreturning
Jfrom, and while within the precincts of Dail Eireann, and skall not, in respect of any utterance in
Dail Eireann be amenable to any court or any authority other than Dail Eireann.

15. The Oireachtas may make provision by law for the payment of allowances to member of Dail
Eireanninrespectof their duties as public representativesandfor the grant to themof free travelling
and such other facilites (if any) in connection with those duties as the Oireachtas may determine.”

These sections replace Articles 15.8 to 15.15 of the 1937 text. The procedures of the Dail and its system of
Committees is left to the Dail itself to regulate. Consideration was given to giving Constitutional status to
the Committees of the Dail,but, in order to provide flexibility, it is felt that the nature, composition and powers
of Dail Committtees should be left to the Dails standing orders and to legislation.

ARTICLE 7 SECTION 16
“I6. As soon as possible after the presentation to Dail Eireann under Article 10 of this Constitution of
the Estimates of receipts and the Estimates of expenditure of the State for any financial year, Dail
Eireann shall consider such Estimates. Save in so far as may be provided by specific endctinent
in each case the legislation required to give effect to the Financial Resolutions of each year shall
be enacted within that year. Dail Eireann shall not pass any vote or resolution, and no law shall
be enacted, for the appropriation of revenue of other public monies unless the purpose of the

appropriation shall have been recommeded to Dail Eireann by a message from the Government
signed by the Taoiseach.” '

This section restates the Dails supremacy in the Budgetary process. Its provisions correspond to those in
Article 17.1 and 17.2 of the 1937 text. '

ARTICLE7 SECTION 17

“2¢17. War shall not be declared and the State shall not participate in any war save with the assent of Dail
Eireann. In the case of actual invasion, however, the Government may take whatever steps it may
consider necessaryfor the protection of the State,and Dail Eireann if not sitting shall be summoned

~ tomeet at the earliest practicable date.”

kel B

+ Thi§ section gives to Dail Eirann a veto over the involvement of the State in any war., It is submitted, in light

of the Crotty decision, that the Dail cannot have its Constitutional right of veto in the matter abrogated by any
treaty made with a foreign power which could oblige the State to go to war whether offensive or defensive
in predetermined circumstances. This section is a valuable part of the Constitutional defence against any

~ involvement in a military alliance which committed us to participate in a war or to station foreign forces here.

(See Article 3.5 as well.)
.
SRS .
'#2#18. Nothing in this Constitution shall be invoked to invalidate anylaw enacted by the Oireachtaswhich

is expressed 0 be for the purpose of securing the public safety and the preservation of the State in
* time of war or armed rebellion, or to nullify any act done or purporting to be done in time of war
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or armed rebellion in pursuance of any such law. In this sub-section “time of war” inclues'a time

. when there is taking place an armed conflict in which the State is not a participant but in respect
of which Dail Eireann shall have resolved that, arising out of such armed conflict, a national
emergency exists affecting the vital interests of the State and “fime of war or armed rebellion”
includes such time after the termination of any war, or of any such armed conflict as aforesaid or
of anywar, or of any such armed conflict as aforesaid or of any armed rebellion, as may elapsé until
Dail Eireann shall have resolved that the national emergency occasioned by such war, armed
conflict or armed rebellion has ceased 10 extist, provided that any resolution by Dail Eireann that
a national emergency exists shall cease 10 have effect after 12 months. S

‘Ihus tiection.reenacis the emergency powers provision of the 1937 text as ameided and set out i’ atick.
28.3.3. '

However, for the first time, it is provided that a declaration of a state of Emergency has alife span of not more
than one year.

With the exception of a matter of hours in 1976, the State has been in a State of Emergency since 1939, thus
allowing the Oirechtas to bypass Constitutional safeguards at any time for the purpose of securing public
safety.

ARTICLE
SIGNING OF BILLS AND PROMULGATION OF LAWS.

“1. AssoonasanyBill,other than a Bill expressed to be aBill containing a proposal for the amendment
' of this Constitution, shall have been passed by Dail Eireann the Taoiseach shall present it to the
president for his signature and for promulgation by him as law in accordance with the provisions
of this Article. Save as otherwise provided by this Constitution, every Bill so presented 1o the
President for his signature and for promulgation by him as a law shall be signed by the President

not later than the seventh day after the date on which the Bill shall have been presented to him,

2. EveryBill shall become and be law as on from the day on whichit is signed by the President under
this Constitution, and shall, unless the contrary intention appears, come into operation on that day.
Every Bill signed by the President under this Constitution shall be promulgated by him as law by
the publication by his direction of a notice in the Iris Oifiguil stating that the Bill has become law.

3. EveryBill shall be signed by the President in the text in which it was passed by Dail Eireann and
if a Bill is 5o passed or deemed 1o have been passed in both the official languages, the President
shall sign the text of the Bill in each of those languages. Where the President signs the text of a
Bill in one only of the official languages, an official translation shall be issued in the other official
language.

-.4. Assoonasmay be after the signature and promulgation of aBill asalaw, the text of such lawwhich

* . .~was signed by the President or, where the President has signed the text of such law in each of the

-+ - official languages, both the signed text shall be enrolled for record in the office of the Registrar of

;- the Supreme Court, and the text, or both the texts, so enrolled shall be conclusive evidence of the
provision of such law.

S.  Subject to this Constitution and to the extent ot which they are not inconsistent therewith, the laws
in force in Saorstat Eireann immediately prior to the date of the coming into operation of this
Constitution shall continue to pe of full force and effect until the same or any of them shall have
been repealed or amended by enactment of the Oireachias.”

These sections r eproduce, without significant change, the existing provision of Article 25. These are minor
consequental changes which flow from the abolition of the Seanad.

b

ARTICLEQ -
THE COMPTROLLER AND AUDITOR GENERAL

“l. ThereshallbeaC ompiroller and Auditor Generalto control on behalf of the State all disbursements
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and to audit all accounts of monies administered by or under the authority of the Oireachatas and
to perform such other functions as may be determined by law who shall be appointed by the
President on the nomination of Dail Eireann.

2. All revenues of the State from whatever source arising shall, subject to such exception as may be
provided by law, form one fund, and shall be appropriated for the purposes andin the manner and
subject to the charges and liabilities determined and imposed by law.

-

A
. other office or p-i

2. Theloaptrolier-. Lact he umembier,

Hionef emoiument.

4. The Comptroller and Auditor General shall report to Dail Eireann at stated periods as determined
by law and the Comptroller and Auditor General in making such report may draw the attention of
Dail Eireann to any instances where, in his opinion, the expenditure of public monies has been
wasteful or ineffective.

5. The Comprroller and Auditor General shall not be removed from office except for stated
misbehaviour or incapacity, and then only upon resolution passed by Dail Eireann calling for his
removal. The Taoiseach shall duly notify the President of any such resolution as aforesaid passed
by Dail Eireann and shall send him a copy of each such resolution certified by the Chairman of Dail
Eireann. Upon receipt of such notification and.of copies of such resolution, the President shall
forthwith, by an order under his hand and seal, remove the Comptroller and Auditor General from

office.

6.  Subject to theforegoing the terms and conditions of the office of Cbmptroller and Auditor General
shall be determined by law.” '

The provisions in relation to the Comptroller and Auditor General are substantially re-enacted in this Article.
They were comprised in Article 33 of the 1937 text of the Constitution. o ' :

The existing provisions of Article 11 of the 1937 text are re-enacted in Article 9 so as to highlight the
constitutional role of the Comptroller and Auditor General in relation the revenues of the State and their
appropriation in accordance with law,

The text of Article 9 is placed immediately after the text relating to Dail Eireann and the legislative function
thereof in order to emphasise the important role of the Comptroller and Auditor General’s office in relation
to control by Dail Eireann of public finances.

Article 9. 1 of the revised text permits, for the first time, other functions to be conferred by law on the
Comptroller and Auditor General. It is suggested that the present power of the Comptroller and Auditor
General are restrictively interpreted to simple control and auditing functions and in the context of these
functions there are good grounds on which the ambit of the Comptroller and Auditor General’s function as
an independent constitutional officer of state should be expanded. Such functions include, in particular areas,
a duty to report in relation to the effectiveness of public spending, the elimination of waste and recommen-
dations in respect thereof (See Article 9.4).

ARTICLE 10
THE GOVERNMENT .
SECTIONS 1 TO6

“I. The executive power of the State shall, subject to the provfsions ofzhz’s Constitution, be exercised
2 by or on the authority of the Government which shall be responsible to Dail Eireann. |

2. The Government skall consist of not less than seven and not more than fifteen members who shall
be appointed by the President in accordance with the provisions of this Constitution.

3. The Government shall meet and act as a collective authority, and shall be collecti vely responsible
Jor the Departments of State administered by the members of the Government.
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4. The Government-shall prepare Estimates of the Receipts and Estimates of the Expendzlu;"éaf'thek“ ’
State for each financial Year, and shall present them 0 Dail Eireann for consideration.

5. Thehead of the Government, or Prime Minister, shall be called, and isin this Constitution referred
10 as the Taoiseach. The Tapiseach shall keep the President generally informed on matter of
domestic and international policy.

6. The Taoiseach shail nominate a member of the Government to be the Tanaiste who shall act for
all purposes in the place of the Taoiseach if the Taoiseach should die. or become p.e‘rman'emlyv
BT R sepuinied and Shii. . ‘
Taoiseach.”
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Comment:

These sections restate the responsibility and powers and functions of Cabinet Government. The sections with
some minor textual improvement reproduce the corresponding provisions of Article 28.

ARTICLE10 SECTION 7

“7. TheTaoiseach, the Tanaiste andthe member of the Government who isin charge of the Department
of Finance must be member of Dail Eireann. Not more than two members of the Government may
be persons who are not mempers of Dail Eireann. Every member of the Government shall have
the right to attend and be heard in Dail Eireann.” ) '

Comment:

This Section deals with eligibility for membership of the Government. The section envisages persons who
are not members of the Oireachtas being member of the Government. At present, all the Government must
be member of Dail Eireann except two who may be member of Seanad Eireann.

Consideration was given to the number of members of Government who might be ouiéiders. On the one hand
itwasargued that it would be most flexibletoallow all except the Tagiseach, Tanaiste and Minister forFinance
to be non - members of the Oireachtas, :

The argument against this proposal was that the Government ought to be predominantly representative; a
Government which was in the main unelected might be seen as lacking political authority.

On balance, the Parliamentary Party of the Progressive Democrats felt that the great majority of the members
of the Government should be T.D.’s and accordingly that not more than two members of the Government
should be appoin‘ted from outside the Dail.

ARTICLE 10 SECTIONS 8§ TO 1]

“8. The Taoiseach may resign form office at any time by placing his resignation in the hands of the
President. Anyother member of the Government may resign from office by placing his resignation
in the hands of the Taviseach Jor submission to the President. The President shall accept the
resignation of a member of the Government, other than the T aoiseach, if so adyised by the
Taoiseach and the Taoiseach may at any time, for reasons which to him seem sufficient, request
a member of the Government 10 resign; should the member concerned fail to comply with the
request, his appointment shall be terminated by the President if the Taoiseach so advises.

A

9. . The Taoiseach shall resign from office upon his ceasing to'retain the support of a majority in Dail
Eireann unless on his advice the President dissolves Dail Eireann and on the assembly of Dail
Eireann after the dissolution the Tapiseach secures the supportof amajority in Dail Eireann. If the
Taoiseach at any time resigns from office the other members of the Government shall be deemed

- also to have resignedfrom office, but the Taoiseachand the other members of the Government shall
continue to carry on their duties until their successors shall have been appointed.
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10. Themembers of the Government in office at the daté'of adissolution of Dail Eireann shall continue
to hold office until their successors shall have been appointed.

11. The following matters shall be regulated in accordance with law, namely, the organisation ofand
distribution of business amongst Departments of State, the designation of members of the
Government to be the Ministers in charge of the said Departments, the discharge of the functions
of the office of a member of the Governement during his temporary absence or incapacity, and the
remuneration of the member of the Government.” '

Comment:

These Sections reproduce in a slightly amended form the provisions of Articles 28.9, 28.10, 28.11 and 28.12
of the 1937 text. ' '

ARTICLE 11
THE ATTORNEY GENERAL

“l. There shall be an Attorney General who shall be the advisor of the Government in matters of law
and legal opinion, and shall exercise and perform all such powers, functions and duties as are
conferred or imposed on him by this Constitution or by law. The Attorney General shall be
appointed by the President on the nomination of the Taoiseach and shall not be a member of the
Government. : _

2. The Attorney General may at any time resign from office by placing his resignation in the hands
of the Taoiseach for submission to the President. The Taoiseach may, for reasons which to him
seem sufficient, request the resi gnation of the Attorney General and in the event of failure to comply
withthe request, such appointment shall be terminated by the President if the Taoisech so advises.
The Attorney General shall retire Jfrom office upon the resignation of the Taoiseach but may
continue to carry on his duties until the successor to the Taociseach shall have been appointed.

3. .S ubject to the foregoing provisions of this Article, the office of Attorney General, including the
remuneration to be paid to the holder of the office, shall be regulated by law.” '

Article 11 of the proposed revised text embodies the substance of Article 30 of the 1937 text.

While consideration was given to the removal of the references to the Attorney General from the Constitution
and their replacement by a statute, it was considered that the office is of central importance in relation to the
conduct of proceedings on behalf of the Government relating to constitutional challenges to legislation and,
generally, in relation to its function as legal advisor to the Government. '

Consideration was also given to the criteria for appointment of an Attorney General and as to whether such
criteria should be embodied in the Constitution. It was felt that that was unnecessary.

ARTICLE 12
THE COURTS

GENERAL
The provisions relating to the courts substantially reproduce the provisions of Articles 34 to 37 of the present

Constitution. A few changes have been made.

Firstly, the requirement (contained in Article 34.4.5) thatonly one judgement can be delivered by the Supreme
Court when pronouncing on the validity of post 1937 law or statutory instrument. This rule (which was
inserted by the Second Amendment of the Constitution Act, 1941) is unsatisfactory for several reasons. It
tends to lead to compromise judgements and inhibits the proper development of constitutional law. Itis also
selective in itsapplication, as it does not apply to pre-1937 legislation or to international treaties (thus in Crotty
v. An Taoiseach (1987) LLR.M. p400. five judgements were given on the constitutionality of the Single
European Act). The deletion of the “one judgement” rule has also been recommended by the 1967 Committee
on the Constitution and by the Committes on Court Practice and Procedure in their 11th report.

24




Secondly, the present Article 34.3.2. is amended to allow Courts of Appeal other than the Suprenie Court'to
adjudicate on the constitutionality of any law. While the Court of Criminal Appeal has been validly
established (see The People (Atiomey General) v. Conmay (1975) LR. 341; The State (Boyle) v. Neylon
(1937) LL.R.M. It does not have the power to determine whether a post 1937 law is constitutionally valid.
This is at best a minor nuisance, but it could pose a problem if a general Court of Appeal were established (as
may very well happen) in the future in order to relieve the Supreme Courts burden. Under our proposals (see
sections 5 and 6), the Oireachtas could confer such powers on Court of Appeal if it saw fit to do so.

We also considered inserting a completely new clause which would regulate the manner of judicial

" Apboiniments by, sav | creating a foom of Tuersizl Commisson whoso faskuit oo bty 2 n e

;sﬁimfbie‘pandiﬁai&if;mid present a shortlist to the Governiment. While we are of opirion that possible new
methods of judicial appointments merit consideration, we felt that it would be wrong to tie the hands of the
Government and Oireachtas by inserting such a clause. : »

ARTICLE 12, THE COURTS
SECTION ] AND 2

“l. Justice shall be administerd in courts established by law by judges appointed in the manner
provided by this Constitution, and save in such special and limited cases as may be prescribed by
law, shall be administered in public.

2. Nothing in this Constitution shall operate to invalidate the making of an adoption order,or the
exercise of limitedfunctions and powers of a judicial nature in matters other than criminal matters,
by any person or body of persons duly authorised by law to exercise such functions and powers,
byreasononlythat suchperson or body or personsisnotajudge or a court appointed or established
as such under this Constitution."” 4

These sections replace Article 34.1 and Article 37 of the 1937 text. The phraseology of the existing Article

37 is modified s0 as to encompass the purpose of Article 37.2 which was added to the Constitution in the Sixth
Amendment to safeguard adoption orders from Constitutional challenge. :

ARTICLE 12 SECTTONS "3, 4 AND 5." THE COURTS

“3. The Courts shall comprise Courts of FirstInstance and Courts of Appeal including a Court of Final
Appeal.

4. The Courts of First Instance shall include a High Court invested with full original jurisdiction in
and power to determine all matters and questions whether of law or fact, civil or criminal, and shall
also include Courts of local and limited Jurisdiction with a right of appeal as determined by law.
The jurisdiction of the High Court shall extend 10 the question of the validity of any law having
regard to the provisions of this Constitution, and no such question shall be raised (whether by
pleading, argument or otherwise) in any other Court of First Instance.

5. TheCourt of Final Appeal shall be called the Supreme Court. The President of the Supreme Court
 shallbe called the ChiefJustice. The Supreme Court shall, with such exceptions and subject to such
. regulations asmay be prescribed by law, have appellate jurisdiction from all decisions of the High
Court, and shall also have appellate jurisdiction from such decisions of other courts as may be
prescribed by law provided that no law shall be enacted excepting from the appellate jurisdiction
- of the Supreme Court cases which involve questions as to the validity of any law having regard to
the provisions of this Constitution. The decision of the Supreme Court shall in all cases be final

and conclusive.” } .

Section 3 sets out, for the first time, a Constitutional basis for the existence of Courts which are not Courts
of First Instance other than the Supreme Court. The Court of Criminal Appeal has beén held to be
constitutionally established but apart from the Supreme Court and the High Court, the 1937 text only
authorised the establishment of other Courts of First Instance of local and limited jurisdiction with a right of
appeal as determined by law,
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It is considered desirable that the Court of Criminal Appeal and a possible Civil Appeal Court between the
High Court and the Supreme Court should have a specific constitutional basis.

Sw@ﬂ 4 isamended from the 1937 text to authorise the Court of Criminal Appeal and other possible Courts
‘of Appeal to decide on the constitutionality of a Statute. At present only the High Court and Supreme Court
may doso. o

ARTICLE 12
. SECTIONS 6109

“0. EBY.ry person Gppuiric o Jjudge under this Constitution shall muke and subscribe the following
déclaration: .

"In the presence of Almighty God, I do solemnly and sincerely promise and declare that I will
duly and faithfully and to the best of my knowledge and power execute the office of Chief
Justice (or as the case may be) without fear or favour, affection or ill-will towards any man,
and that I will uphold the Constitution and the laws. May God direct and sustain me.”

This declaration shall be made and subscribed by the Chief Justice in the presence of the
President, and by each of the other Jjudges of the Supreme Court, the judges of the High Court
and the judges of every other Court in the presence of the Chief Justice or the senior available
Jjudge of the Supreme Court in open court, and the declaration shall be made and subscribed by
every judge before entering upon his duties as such judge, and in any case not later than ten
days dfter the date of his appointment or such later date as may be determined by the President.
Any judge who declines or neglects 10 make such declaration as.aforesaid shall be deemed to
have vacated his office. ‘

7. The judges of the Supreme Court, the High Court and all other Courts established in pursuance
of this Article shall be appointed by the President. All Judges shall be independent in the
exercise of their judicial functions and subject only to this Constitution and the law. No judge
shall be eligible to be a member of the Oireachtas or to hold any other office or position of
emolument. The remuneration of a judge shall not be reduced during his continuance in office.

8. A judge of the Supreme Court or the High Court shall not be removed from office except for
stated misbehaviour or incapacity, and then only upon resolution passed by Dail Eireann
~ calling for his removal. The Taoiseach shall duly notify the President of any such resolution
passed by Dail Eireann and shall send him a copy of every such resolution certified by the
Chairman of Dail Eireann. Upon receipt of such notification and of copies of such resolutions,
the President shall forthwith, by an order under his hand and Seal, remove from office the
Judge to whom they relate.

9. Subject to the foregoing provisions of this Constitution relating to the Courts, the following
matters:

- (i) - the number of judges of the Supreme Court, and of the High Court, the remuneration, age
of retirement and pensions of such Jjudges; -

(i iit) the number of the judges of all other Courts, and their terms of appointment;

. _(iii) the Constitution and organisation of the said Couirts, the distribution of jurisdiction and
.. business among the said Courts and Jjudges and all matters of procedure;

shall be regulated in accordance with law.”

Comment: -
‘The sections restate the remaining provisions of Article 34, 35 and 36.
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ARTICLE13.
IRIAL OF OFFENCES

“l. Nopersonshall be tried on any criminal charge save in due course of law. All crimes and affences

' prosecuted in any court constituted under Article 12 of this Constitution other than a court of

summary jurisdiction shall be prosecuted in the name of the People and at the suit of the Attorney
General or some other person authorised in accordance with law to act for that purpose.

2. Minor offences may be tried by cowrts of summary jurisdiction.

3. Special courts may be established b law for the triai of offenves in cases where it may be
determined in accordance with such law that the ordinary courts are inadequate to secure the
effective administration of justice, and the preservation of public peace and order. The constitution,
powers, jurisdiction and procedure of such special courts shall be prescribed by law.

4. Military tribunals may be established for the trial of offences against military law alleged to have
been commitied by persons while subjecttomilitarylaw and also to deal with a state of warorarmed
rebellion. A member of the Defence Forces not on active service shall not be tried by any
courtmartial or other military tribunal Jor any offence cognisable by the civil courts unless such
offence is within the jurisdiction of any courtmartial or other military tribunal under any law for
the enforcement of military discipline.

5. Saveinthe case of the trial of offences under section 2, section 3 or sectiond of this Article no person
shall be triedon any criminal charge withoutajury. The provisions of Article 12 of this Constitution
shall not apply 10 any tribunal set up under section 4 of this Article.

6. Treason shall consist only in levying war against the State, or assisting any State or person or
inciting or conspiring with any person to levy war against the State, or attempting by force of arms
or other violent means to overthrow the organs of government established by this Constitution, or
taking part or being concerned in or inciting or conspiring with any person to make or to take part..,
inany such attempt.” '

These Sections reproduce in large part the provisions of Articles 38-and 39 of the present Constitution. We
saw no reason to alter the provisions dealing with trial in due course of law; jury trial; or treason.

We also make provision for the creation of Special Criminal Courts and military courts. The léner, as before
will only have jurisdiction over persons actually subject to military law. '

However, we do make one important change as far as the Special Criminal Court is concerned. At present
the effect of Article 38.6 is that the traditional constitutional guarantees in respect of judicial independence,
removal of judges etc. do not apply to members of the Special Criminal Court (although the Supreme Court
hasingeniously circumvented this by saying that the right to trial in due course of law implies certain minimum
standards of faimess and impartiality as far as the administration of criminal justice is concerned: see Eccles
v.Ireland (1985) LR. p545. This means that by virtue of s. 39 of the Offences against the State Act. 1939,

- military officers could be appointed 0 the Special Criminal Court, and the Constitutionality of this has been

upheld: In McCurtain (1941)IR. p83. Indeed, it is only since 1972 that ordinary judges have been appointed
to the Special Criminal Court; prior to this it was composed entirely of military personnel. Our amendment
will exclude that possiblility, with the result that the only departure from standard judicial practice is that the
courts will operate wihtout a jury. The second sentence of Section 4 precludes the appointment of laymen,
lawyers, army officers or other non-judicial persons to be judges in the Special Criminal Courts.

a,

INTERNATIONAL RELATIONS,

Lo

“1. Ireland affirmsits devotion to the ideal of peace andfriendly co-operation amongst nationsfounded
on international justice and morality and affirms its adherence to the principle of the pacific
settlement of international disputes by international arbitration or Jjudicial determination. Ireland
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acceptsthe generally recognised principlesofinternational law as itsrules of conductinitsrelations
with other States.

2. The executive power of the State in or in connection with its external relations shall be exercised
by oron the authority of the Government, and the exercise of such power may be regulated by the
provisions of any international agreements to which the State is a party and which has been
approved by Dail Eireann.

Everyinternativial sgreement v wic.. e e L b s o piees G i v oTE LGl reagn.,
The State shail not be bound by any international agreenment irivolving a charge upon public funds
unless the terms of the agreement shall have been approved by Dail Eireann. This section shall not
apply to agreements or conventions of a technical and administrative character.

4. Nointernational agreement shall be partof the domestic law of the State save as may be determined
by the Oireachuas.

5.  The State may become a member of the European Coal and Steel Community (established by
Treaty signed at Paris on the 18th day of April, 1951), the European Economic Community
(established by Treaty signed at Rome on the 25th. day of March, 1957) and the European Atomic
Energy Community (established by Treaty signed at Rome on the 251h. day of March, 1957), and
may ratify the Single European Act (signed on”behalf of the members of the Communities at
Luxembourg on the 17th. day of February, 1986 and the Hague onthe 27th. day of February 1986).
No provision of this Constitution invalidates any international agreements or laws enacted, acts
done or measures adopted by the State which are deemed by Dail Eireann to be consequent upon
laws enacted, acts done or measures adopted by the Communities, or institutions thereof, or
prevents them from having the force of law in the State.” '

These sections reproduce the substance of the present Article 29. We do, however, make several important

‘changes to take account of the Supreme Court’s decision in Crotty v, An Taoiseach (1987) LLR.M: p400.

The first change is contained in Article 14.2 where a new sentence provides that the executive power of the
State “may be regulated by the provisions of any international agreement to which the State becomes a party
and which has been approved by Dail Eireann”. This clause blocks off any potential challenges to other
international agreements in the light of Crotty’s, case by expressly providing that the Government’s power
to conduct external relations may be regulated by international treaty. This, of course, was why Title 111 of
the Single European Act was vulnerable to challenge, because (said the Supreme Court majority) it had the
effect of restricting the Government’s power to conduct external affairs.

Crotty is not quite perhaps as far-reaching as it was feared by some, as surprisingly few international
agreements actually impinge on the State’s power to conduct foreign affairs. For instance, itis difficult to see
how Ireland’s adherence to the General Agreement on Tariffs and Trade (GATT) is affected, as that
agreement, although an international agreement, does not relate to the conduct of foreign affairs in the sense
envisaged by Crotty’s case. However, Crotty clearly has implications for the Anglo-Irish Agreement. That
Agreement does relate to the conduct of foreign affairs; and the Government’s freedom to act is arguably
restricted in the same manner as under Title 111. It is only right that we avail of the opportunity , which, of
course, should have been taken by the present Government with the referndum on the Single Act, to close off
this possiblility. :

The second set of amendments deal with the wording of the present Article 29.4.3 (which allows us to join
the European Community and to ratify the Single Act). It is perhaps not sufficiently realised that it was the
change of wording at the Committee Stage of the Third Amendment of the Constitution Bill, 1972, which
ultimately produced the Crotty decision, As originally drafted, it gave constitutional immunity to acts,
measures etc. wheih were “consequent upon™ (i.e, in some way resulted from) our Community membership.
However, at the insistence of Dr. Fitzgerald, then Fine Gael Foreign Affairs spokesman (see Dail Debates,
cols 258 - 394. (25 January 1972), the Fianna Fail Government gave way, and we now have the word
“necessitated” instead of “consequent upon”, And as pointed out by the Supreme Court in Crotty, this means
that the immunity from constitutional attack will only apply to domestic legislation which has been enacted
on foot of an obligation under Community Jaw. Since by definition an amendment of the Treaty of Rome
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cannot (by virtue of Article 236 of that Treaty) be a matter of legal obligation (as all member States must
consent to this change), amendments such as the Single Act do not enjoy an immunity from constitutional
attack. Similar reasons - which are too complex and technical in this context - preclude us from ratifying other
Community treaties such as the Community Patent Convention. Our amendment in essence goes back to the
original wording of the 1972 Bill (“consequent on membership of the Community”) and thus avoids the

AMENDMENT OF THE CONSTITUTION

“1. _,A.g,ypmv!s:s S HRES L ; nay i amesded :wmr By wiryi o L i e T
repeal, tn ik manner provided by this Article. Every proposal for an amendment of tias
-Constitution shall be initiated in Dail Eireann as a Bill and shall upon having been passed be
submitted by Referendum to the decision of the people in accordance with the law for the time being
in force relating to the Referendum and every such Bill shall be expressed to be “An Act to amend
the Constitution” . A Bill containin & a proposal or proposals for the amendment of this Constitution

shall not contain any other proposal.

2. ABillcontainingaproposal  for the amendment of this Constitution shall be signed by the President
Jorthwith upon his being satisfied that the provisions of this Article have been complied with in
respect thereof and that such proposal has been duly approved by the people in accordance with
the provisions of this Article and shall be duly promulgated by the President as a law.

3. Every proposal for an amendment of this Constitution which is submitted by Referendum to the
decision of the people shall, Jfor the purpose of this Article be held to have been approved by the
people, ifupon having been so submitted, a majority of the votes cast at such Referendum shall have
been cast in favour of its enactment into law. Every citizen who has the right to vote at an election
Jor members of Dail Eireann shajl have the right to vote at a Referendum. Subject as aforesaid, the
Referndum shall be regulated by law.

4. Itshall be lawfulfor the Taoiseach, from time to time asoccasion apears to him ta require, to cause
to be prepared under his Supervision a text (in both the official languages) of this Constitution as
then in force embodying all amendments theretofore made therein. A copy of every text so
prepared, when authenticated by the signatures of the Taviseach and the Chief Justice, shall be
signed by the President and shall pe enrolledforrecordin the office of the Registrar of the Supreme
Court and the copy so signed and enrolled which is for the time being the latest text so prepared
shall, upon such enrolment, be conclusive evidence of this Constitution as at the date of such
enrolment and shall for tha purpose supersede all texts of this Constitution of which copies were
previously so enrolled.”

These Sections restate the present provisions of the Constitution dealing with its amendment and pubﬁcaﬁon
and other related matters.
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